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Abstract

How can you tell where someone is “from”? Historically, an individual’s national identity
was singular, starting with formal nationality. One’s national center of gravity was readily
determinable. Not so today. Determining one’s primary national identification is no longer an
easy thing in many cases. This is consequentially enabled by the growing acceptance of dual
citizenship. One can openly identify as a formal member of more than one country in a way that
was disfavored in the past.

International investment law, however, has not canght up to this reality. In an increasing
number of international arbitrations, tribunals are shutting the doors on dual national claimants
under the doctrine of “dominant and effective nationality.” The test, which requires arbitrators
to determine to which of two nationalities a claimant is more strongly attached, works from
antiguated conceptions of nationality as essentially singular. Contemporary sociological conditions
now allow for fluid and non-gero-sum national associations. Moreover, application of the
dominant nationality test will have unintended consequences. It may revive an imperial era
practice in which investors from the Global North carefully nurture their homeland citizenship
even while they establish themselves permanently as non-citigens, alongside their investments, in
states of the Global South.

For better or worse, citizenship’s place in the world has been transformed. International
investment law has been generally slow to absorb change, siloed from scholarship outside the
perimeter of specialized arbitration journals. The nature of international arbitration, moreover,
systemically inclines it to putative doctrinal regularity. Here as in other areas tribunals should
come to incorporate elements of global social meanings into their decision-making presumptions.
This Article brings citizenship theory to bear on a field that is systemically insulated from
excogenous bodies of scholarship.
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I. INTRODUCTION

How can you tell where someone is “from”? Historically, an individual’s
national identity was singular, starting with formal nationality. One’s national
center of gravity was readily determinable. In most cases individuals lived and died
in the country in which they were born, in which case no question could even
have been presented. Even in cases involving migration, there would come a time
when the shift from country of origin to country of resettlement would have been
clear. That often coincided with the act of naturalization, which typically
extinguished nationality of birth. Even where an individual somewhat
anomalously held two nationalities, there would often have been one nationality
with which the individual was more clearly aligned.

Not so today. Determining one’s primary national identification is no longer
an easy thing in many cases. This is partly a function of increased mobility; it is no
longer difficult, or even particularly expensive, to spread one’s time across
countries on a continuing basis. One can own property and have family in more
than one country. One can obviously identify culturally with more than one
nation. One can even vote in multiple countries. Much of this is consequentially
enabled by the growing acceptance of dual citizenship. One can openly identify as
a formal member of more than one country in a way that was disfavored in the
past. One can be from here and there. In almost no context is there is a need to
determine which is more important.

International investment law, however, has not caught up to this reality. In
an increasing number of international arbitrations, tribunals are shutting the doors
on dual national claimants under the doctrine of “dominant and effective
nationality.” The test finds roots in nineteenth century decisions of bilateral
arbitral commissions faced with claims by individuals holding nationality in each
of the two states party to a claims procedure. It was once the case that dual
nationals were barred in all cases from filing claims against either country of
nationality. In its earlier guises, an effective nationality test was deployed to allow
claims that would have otherwise been precluded, to the end of allowing claims
against a state of nationality to which ties were merely nominal or clearly
subordinated. Today, the test is being put to work largely to bar claims by dual
citizens who have substantial organic ties to each state of citizenship.
“Effectiveness” is typically clear. Tribunals are left attempting to determine which
nationality is “dominant.”

This Article in Part I first traces the origins of the “dominant and effective
nationality” test in arbitrations from the late nineteenth through the twentieth
century. The test was given an ostensible boost in the 1955 decision of the
International Court of Justice in Nottebohm,' easily the most famous international

1 Nottebohm Case (Liech. v. Guat.), Second Phase, Judgment, 1955 I.C.J. 4 (Apr. 6).
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ruling relating to nationality. Although the case did not implicate a dual national,
Nottebohm elaborated a sociologically-oriented analysis for determining the effect
of formal nationality under international law. Several rulings of the post-war
Italian-United States Conciliation Commission applied the test, most notably in
the Mergé ruling,” the first major arbitral decision to measure national attachments
on a relative basis. The Iran-United States Claims Tribunal likewise adopted
dominant nationality to determine jurisdiction in a raft of cases beginning with its
1984 decision in the A/ 18 Case? Although the approach in those cases was not
without detractors, there emerged some agreement that “dominant and effective
nationality” had come to represent customary international law.* But into the
beginning of the 2000s there were few cases in which the principle was tested.

That has changed. Part III considers a recent wave of arbitral decisions
considering dual nationals under international investment agreements (IIAs). As
part of state efforts to facilitate the global mobility of capital, bi- and multilateral
trade and investment treaties enable individual investors to sustain claims against
host states. At the same time, the incidence of dual citizenship has grown
dramatically as more states come to accept the status.” The result has been a raft
of cases in investor-state dispute settlement (ISDS) involving dual nationals. Some
investment agreements have expressly adopted the dominant nationality test.
Arbitral tribunals have incorporated the test into other regimes that are silent on
the treatment of dual national claims. The result has been a growing number of
recent decisions applying the test. Most notable among these decisions is a
Dominican Republic-Central America Free Trade Agreement (DR-CAFTA)
tribunal’s 2019 decision in Ballantine v. Domsinican Republic.® In that case, U.S.-born
spouses with significant continuing ties to the United States were barred from
asserting claims against the Dominican Republic, where they had moved and
naturalized, the tribunal finding that their Dominican nationality had become
dominant in the context of their investments in that country. Meanwhile other
tribunals have rejected the dominant nationality test, often on the grounds that
treaties silent on the treatment of dual nationals are not intended to render them
ineligible as claimants. The differential approaches have created a high level of
uncertainty in the practice.’

2 Mergé Case (US. v. It.), 1955 R.ILA.A. 236 (Ital.-U.S. Conciliation Comm’n 1955).

3 TIranv. US, Case No. A/18, 5 Iran-U.S. Cl. Trib. Rep. 251 (1984) [hereinafter A/ 18 Case].
4 See infra note 108 and accompanying text.

5 Seeinfra notes 101-103, 188—195 and accompanying text.

6 Ballantine v. Dom. Rep., PCA Case Repository No. 2016-17, Final Award (Sep. 3, 2019).

This uncertainty has drawn increased attention from members of the international arbitration bar.
See, eg, Gustavo Mata Morreo, Exploring Dual Nationality in International Law: From Historical
Perspectives to Investor-State Arbitration, 42 J. INT’L ARB. 369 (2025) (describing recent activity); You
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Some commentators have advocated for applying the dominant and
effective test as the default standard for assessing jurisdiction in claims involving
dual nationals.® Part IV trains a critical perspective on these rulings and on the
incorporation of the dominant nationality test into ISDS regimes. The test is
unworkable in cases like Ballantine, where the claimants’ national identities defied
meaningful comparative assessment. In this respect, the dominant nationality test
is rooted in antiquated conceptions of nationality as essentially singular where
contemporary sociological conditions now allow for fluid and non-zero-sum
national associations. Decisions applying the test have hewed to Nottebohns’s
framing of nationality, which has been largely discredited in the scholarly
literature.” Moreover, the dominant nationality test and its application in cases like

Kexin, The Jurisdictional Maze: Dual Nationality in International Investment Arbitration, 21 ASIAN INT’L
ARB. J. 67 (2025) (same); Davy Karkason, Dual Nationality in Arbitration: ICSID v. UNICTRAL Rules,
TRANSNAT’L. MATTERS (May 10, 2024), https://petma.cc/3EW3-5D7K (noting “growing debate
within the international arbitration community about whether there should be clearer guidelines or
rules regarding dual nationality in arbitral tribunal proceedings”); Mangesh Krishna, French Conrts
Keeping the Door Open for Dual Nationals’ Claims?, KLUWER ARB. BLOG (Dec. 30, 2023),
https://perma.cc/DUD9-VWUA (“tribunals at a crossroads,” leading to a “precarious situation”
of uncertainty for dual national claimants); Pablo Mori Bregante, The Passports’ Game: Chronicle of a
Foretold ~ Death  for  Dual ~ Nationals’  Claims, KLUWER ARB. BLOG (Jan. 20, 2020),
https://perma.cc/4VWS-HGHH.

8 See Javier Garcia Olmedo, Claims by Dual Nationals Under Investment Treaties: Are Investors Entitled to
Sue Their Own States?, 8 ]. INT’L DISP. SETTLEMENT 695 (2017); Javier Garcfa Olmedo, Recalibrating
the International Investment Regime Through Narrowed Jurisdiction, 69 INT’L & Comp. L.Q. 301 (2020);
Chitransh Vijayvergia, Dual Nationality of a Private Investor in Investment Treaty Arbitration: A Potential
Barrier to the Exercise of Jurisdiction Ratione Personae?, 36 ICSID REV. 150 (2021) (arguing that test
“impos|es] reasonable checks” and “provide[s| much-needed clarity on the subject”); see also David
J. Bederman, Nationality of Individual Claimants Before the Iran-United States Claims Tribunal, 42 INT'L &
Comp. L.Q. 119 (1993) (“As principles go, the test of dominant and effective nationality seems
workable.”); ZACHARY DOUGLAS, THE INTERNATIONAL LAW OF INVESTMENT CLAIMS 321-22
(2009) (advocating dominant nationality as default rule). But see Stavros Michalopoulos & Edward
Hicks, Dual Nationality Revisited: A Modern Approach to Dual Nationals in Non-ICSID Arbitrations, 35
ARB. INT’L 121, 148 (2019) (suggesting a “more liberal approach might be warranted” with respect
to dual national claimants); Andrés A. Mezgravis, The Arbitrary Deprivation of Dual Nationality in
Tnvestment Arbitration, 39 ARB. INT’L 549 (2023) (arguing that test violates human rights by denying
recognition of a nationality).

9 See eg, Audrey Macklin, Is I7 Time to Retire Nottebohm?, 111 AJIL UNBOUND 492 (2018); Rayner
Thwaites, The Life and Times of the Genuine Link, 49 VICT. UNIV. WELLINGTON L.R. 645, 657 (2018)
(genuine link doctrine “a dead letter”); Robert D. Sloane, Breaking the Genuine Link: The Contemporary
International 1.egal Regulation of Nationality, 50 HARV. INT’L L.J. 1, 5 (2009) (Nottebohm “increasingly
anachronistic and misplaced today”); Annemaricke Vermeer-Kinzli, Nationality and Diplomatic
Protection: A Reappraisal, in THE CHANGING ROLE OF NATIONALITY IN INTERNATIONAL LAW 77
(Alexandra Annoni & Serena Forlati eds., 2013) (Noztebohm “has been criticized rather strongly,
and rightly so.”); Peter J. Spiro, Nottebohm and ‘Gennine Link’: Anatomy of a Jurisprudential ilusion, in
INVESTMENT MIGRATION IN EUROPE AND THE WORLD 103, 113 (Dimitry Kochenov et al. eds.,
2025) (“If Nottebohmr’s ‘genuine link” analysis made little sense in the context of the mid-twentieth
century, it makes even less sense today.”); Jan Mlynarczyk, Reassessing Nottebohm én an Era of Global
Mobility, LSE LR. (Sep. 25, 2024), https://perma.cc/H2TB-KYV7 (“fundamental flaw of
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Ballantine will have unintended consequences. Although the dominant nationality
test ostensibly takes aim at so-called citizenship shopping, it will incentivize other
strategic behaviors."” It may, in the end, revive an imperial era practice in which
investors from the Global North carefully nurture their homeland citizenship even
while they establish themselves permanently as non-citizens, alongside their
investments, in states of the Global South. In short, the dominant nationality
approach is of another era and should be abandoned.

For better or worse, citizenship’s place in the wotld has been transformed."
International investment law has been generally slow to absorb change, siloed
from scholarship outside the perimeter of specialized atbitration journals.'” The
nature of international arbitration, moreover, systemically inclines it to putative
doctrinal regularity. In contrast to judicial counterparts, arbitrators are ill-equipped
to engage in policy-inflected reasoning.” Here as in other areas tribunals should
come to incorporate elements of global social meanings into their decision-making
presumptions. And while academic commentary engages abstract theoretical
critiques of the international investment law,"* important questions involving the

the Nottebohm test is its ambiguity and vagueness, making it highly impractical to apply”). But see
Luke Dimitrios Spieker & Ferdinand Weber, Bonds Without Belonging? The Genuine Link in International,
Union, and Nationality Law, 43 Y. B. EUR. L. 56 (2025) (offering limited defense of Noztebobm in the
context of investor citizenship).

10 See infra 111.B.

1 The last 20 years has witnessed rich commentary assessing citizenship’s institutional meanings in
the wake of globalization and other world-historic developments. For recent notable treatments by
legal scholars and political theorists, se, eg, LINDA BOSNIAK, THE CITIZEN AND THE ALIEN:
DiLEMMAS OF CONTEMPORARY MEMBERSHIP (2006); CHRISTIAN JOPPKE, CITIZENSHIP AND
IMMIGRATION  (2010); DiMITRY KOCHENOV, CITIZENSHIP (2019); AYELET SHACHAR, THE
BIRTHRIGHT LOTTERY: CITIZENSHIP AND GLOBAL INEQUALITY (2009); RAINER BAUBOCK,
DEMOCRATIC INCLUSION (2017); see also, e.g., THE OXFORD HANDBOOK OF CITIZENSHIP (Ayelet
Shachar et al. eds., 2017); Leah Bassel & Engin Isen, Citizenship Struggles: 25th Anniversary Special Issue,
26 CITIZENSHIP STUD. 361 (2022).

12 See, eg., Julian Arato, The Private Law Critique of International Investment Law, 113 AM. J. INT’L L. 1
(2019).

13 See, eg., Jean-Michel Marcoux, The Concept of Sustainable Development in Investment Arbitration: A
Disconnect from Investment Policymaking and International Adjudication, 38 LEIDEN J. INT’L L. 501 (2025)
(highlighting failure of international arbitrators to assimilate concept of sustainable development).

14 See, eg., Steven R. Ratner, International Investment Law Through the Lens of Global Justice, 20 J. INT’L
ECON. L. 747 (2017). See also Alvaro Santos, International Investment Law in the Shadow of Populism:
Between Redomestication and Liberalism Re-Embedded, 11 POL. & GOV. 203 (2023) (sketching institutional
reform possibilities in the face of “crisis” in the international investment regime); Rob Howse,
International Investment Law and Arbitration, in INTERNATIONAL LAW AND LITIGATION: A LOOK INTO
PROCEDURE 363, 363 (Hélene Ruiz Fabri ed., 2019) (“[I]avestor-state dispute settlement (ISDS) has
become the most controversial form of international litigation.”); Weijia Rao, Large Corporations and
Investor-State Arbitration, 65 HARV. INT’LL.J. 133, 13637 (2023) (noting “renewed backlash against
ISDS system in the face of COVID-related claims); Joseph E. Stiglitz, Regulating Multinational
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application of international investment treaties have been left unaddressed." This
Article takes up one such question.

II. DEALING WITH DUAL NATIONAL CLAIMANTS: EARLY
CASES

As a historical matter, dual nationality was highly disfavored.'® However,
because of the near-complete discretion afforded states respecting nationality
practice, dual nationality arose from the interplay of different state approaches to
allocating nationality."” In an age of migration, dual nationality was persistent
notwithstanding state efforts to suppress it. This persistence coincided with the
rise of arbitral mechanisms to resolve disputes between states relating to the
treatment of transnational capital.’”® Arbitral tribunals were called upon to
determine jurisdictional boundaries in cases involving individuals holding
nationality in each of two states party to arbitral agreements. Early decisions
denied claims where an individual asserted the nationality of a state to which they

Corporations: Towards Principles of Cross-Border 1egal Frameworks in a Globalized World Balancing Rights with
Responsibilities, 23 AM. U. INT’L L. REV. 451 (2007).

15 See Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International
Law Through Inconsistent Decisions, 73 FORDHAM L. REV. 1521, 1614 (2005) (calling for more rigorous
scholarly analysis of arbitral jurisprudence by way of helping to “promote the legitimacy of
investment arbitration”). For a recent example of a non-investment law expert bringing specialized
knowledge to bear on an investment law issue, see Rachel Brewster, Arbitrating Corruption, 101 WASH.
U. L. REV. 923 (2024) (corruption-law scholar critique of corruption defenses in international
arbitration).

16 As U.S. diplomat George Bancroft observed in 1849, for example, states should “as soon tolerate
a man with two wives as a man with two countries; as soon bear with polygamy as that state of
double allegiance which common sense so repudiates that it has not even coined a word to express
it.” Letter from Mr. Bancroft, Envoy Extraordinary and Minister Plenipotentiary of the United
States, to Lord Palmerston, Principal Secretary for Foreign Affairs, Great Britain (Jan. 26, 1849), in
53 BRITISH AND FOREIGN STATE PAPERS 639, 643 (1868). President Theodore Roosevelt dubbed
the “theoty” of dual nationality to be a “self-evident absurdity.” Theodotre Roosevelt, When Is an
American Not an American?, reprinted in FEAR GOD AND TAKE YOUR OWN PART 291 (1916).

17 See PETER J. SPIRO, AT HOME IN TWO COUNTRIES: THE PAST AND FUTURE OF DUAL CITIZENSHIP
11, 11-21 (2016) [hereinafter SPIRO, AT HOME IN TWO COUNTRIES]; Peter J. Spiro, Dual Nationality
and the Meaning of Citizenship, 46 EMORY L.J. 1411, 1419-30 (1997) [hereinafter Spiro, Dual
Nationality].

18 For major eatlier historical treatments, see JOHN BASSETT MOORE, HISTORY AND DIGEST OF THE
INTERNATIONAL ARBITRATIONS TO WHICH THE UNITED STATES HAS BEEN A PARTY (1898);
EDWIN M. BORCHARD, DIPLOMATIC PROTECTION OF CITIZENS ABROAD OR THE LAW OF
INTERNATIONAL CLAIMS (1915). The rise of arbitral institutions was seen as facilitating the end of
armed conflict. See, e.g., Joseph B. Moote, International Arbitration, 7 MICH. L. REV. 547 (1909); Mary
Ellen O’Connell, Arbitration and the Avoidance of War: The Nineteenth-Century American Vision, in THE
SWORD AND THE SCALES: THE UNITED STATES AND INTERNATIONAL COURTS AND TRIBUNALS 30
(Cesare Romano ed., 2009).
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had attenuated ties against a state in which they had nationality and in which they
resided. Later cases articulated a doctrine of “effective” nationality.

The nineteenth-century decisions in Drummond’s Case" and Alexander’s Casé™
held that an individual holding two nationalities could not claim against either,
consistent with the traditional international law dictum that a sovereign could do
as it pleased with respect to any of its subjects, in other words, not be answerable
under international law for any such conduct. In Drummond’s Case, the France-
born grandson of an English duke who had emigrated to France almost a century
prior sought to recover as an English subject for the confiscation of an estate in
France, under an 1814 treaty between England and France resolving property
claims arising in the years following the French Revolution.® The treaty
commission denied Drummond’s claim on the ground that the claimant was not
in fact a British subject. The Privy Council, sitting on the appeal, found that
Drummond did have British nationality, but denied the claim nonetheless:

[T]hough formally and literally, by the law of Great Britain, he was a British
subject, the question is, whether he was a British subject within the meaning
of the treaty. He might be a British subject and might also be a French subject;
and if he were a French subject, then no act done towards him by the
Government of France could be considered an illegal act, within the meaning
of the treaty, which could only mean to provide indemnity where the act done
towards the British subject was illegal by reason of the law of nations, or of
some treaty subsisting between France and Great Britain. But neither the law
of nations, nor any treaty bound the French Government to, act otherwise
than as it thought fit Towards its own subjects.??

Finding Drummond to have French nationality under French law, the Privy
Council upheld the Commission’s denial of the claim.”

Alexander’s Case similarly involved an individual making a claim against the
country in which he had resided on the basis of nationality in a state in which he
had neither been born or resided. Alexander was born in Kentucky to a British
immigrant.** His horse farm was damaged by Union soldiers during the Civil War,
and he made a claim as a British subject against the U.S. under the Treaty of

Y Drummond’s Case [1834] 12 Eng. Rep. 492 (PC).

20 Executors of R.S.C.A. Alexander v. United States (1872), reprinted in MOORE, supra note 18, at 2529.
21 Treaty of Paris art. 20, May 30, 1814, 63 Consol. T.S. 171, 192.

22 Drummond’s Case, 12 Eng. Rep. at 499.

23 He was, the court observed, “a French subject, domiciled in France, with all the marks and attributes
of French character. He and his family had resided in France for more than a century; and the act
of violence that was done towards him, was done by the French Government in the exercise of its
municipal authority over its own subjects.” Id. at 500.

24 MOORE, supra note 18, at 2529.
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Washington, which set the terms of Civil War claims.” The claims commission
denied jurisdiction. “The practice of nations in such cases,” Commissioner James
Somerville Frazer observed in oral comments,

is believed to be for their sovereign to leave the person who has embarrassed

himself by assuming a double allegiance to the protection which he may find

provided for him by the municipal laws of that other sovereign to whom he

thus also owes allegiance. To treat his grievances against that other sovereign

as subjects of international concern would be to claim a jurisdiction

paramount to that of the other nation of which he is also a subject.

Complications would inevitably result, for no government would recognize

the right of another to interfere thus in behalf of one whom it regarded as a

subject of its own.26

These cases were consistent with traditional understandings that no claim
could be brought under international law by or on behalf of individuals against a
state of nationality, a rule grounded in sovereignty and the complete discretion
afforded states over their own nationals. Writing in 1915, Edwin Borchard
concluded that “[t]he principle generally followed has been that a person having
dual nationality cannot make one of the countries to which he owes allegiance a
defendant before an international tribunal.””” Some tribunals and other authorities
continued to hold that under no circumstances could a person sustain a claim
against a state of nationality, even when that nationality was ineffective, under
what was known as the doctrine of “non-responsibility.”* The approach was
incorporated in the 1930 Hague Convention on Nationality.”

25 Treaty of Washington, U.K.-U.S., May 8, 1871, 17 STAT. 863. The treaty provided for provided for
the hearing of claims by “subjects of Her Britannic Majesty, upon the Government of the United
States, arising out of acts committed against the persons or property of subjects of Her Britannic
Majesty.” Id. art 12.

26 MOORE, s#pra note 18, at 2531. In another case, Commissioner Frazer suggested that the
proposition that either the United States or United Kingdom had “by the treaty recognized its
responsibility to the other for injuries done to those who are by its laws its own citizens or subjects
[is a] construction it seems to me is utterly inadmissible. I can not possibly bring myself to believe
that either government intended any such thing.” Halley v. United States (1872), reprinted in MOORE,
supra note 18, at 2242,

27 BORCHARD, supra note 18, at 588.

28 See Vermeer-Kinzli, supra note 9, at 81; see also, e.g., AMERICAN-TURKISH CLAIMS SETTLEMENT 14—
15 (Fred K. Nielsen ed., 1937) (reporting State Department agreement with Turkish position that
Turkey could refuse to hear claims by naturalized U.S. citizens who retained Turkish citizenship by
birth).

29 See Convention on Certain Questions Relating to the Conflict of Nationality Laws art. 4, Apr. 12,
1930, 179 L.N.T.S. 89 [hereinafter 1930 Hague Convention] (providing that “A State may not
afford diplomatic protection to one of its nationals against a State whose nationality such person
also possesses.”). The convention was ratified by only 20 states. See Convention on Certain
Questions Relating to the Conflict of Nationality Laws, UN TREATY COLLECTION, “Convention
on Certain Questions Relating to the Conflict of Nationality Laws: Ratifications or definitive
accessions,” https://perma.cc/WQY7-278S (last visited June 11, 2025). See also Int’l Law Comm’n,
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But on their facts, both Drummond’s Case and Alexander’s Case were also
consistent with the subsequent articulation of a rule of effective nationality, under
which an individual could not make a claim as a national of a state in which he
had nominal nationality. Rather, he could only make a claim as a national of a state
whose nationality he held in more meaningful terms.” As even Borchard allowed,
there were other cases, in which “international tribunals have endeavored to
resolve the conflict of nationalities by applying various criteria to determine which
of the two nationalities could more propetly be attributed to the claimant.”'
Borchard elided the general rule of non-responsibility by supposing that
attribution comprised an implied “election” of one nationality over another, in
other words, a constructive choice on the claimant’s part.”” Borchard highlighted
domicile as a key criterion. Tribunals also privileged nationality jus so/z (by place of
birth) over citizenship jus sanguinis (by descent).”

In most of these cases, there was no real question as to which of two
nationalities was the “real” one. In Lebret, a woman holding both French and U.S.

Draft Articles on Diplomatic Protection with Ci taries art. 7 cmt. 2, reprinted in REPORT OF THE
INTERNATIONAL LAW COMMISSION ON ITS FIFTY-EIGHTH SESSION, at 43—44, U.N. Doc. A/61/10
(20006) (describing doctrine of non-responsibility including under Hague Convention).

30 In fact, counsel for the British Crown in Drummond’s Case made such an argument, although it was
not echoed in the decision of the Privy Council. Drummond’s Case [1834] 12 Eng. Rep. 492, 496
(PC) (arguments of the King’s Advocate) (when “a treaty speaks of the subjects of any nation, it
must mean those who are actually and effectually under its rule and government”). See a/so Laurent
v. United States (U.K. v. U.S.), 29 RI.A.A. 11, 15 (U.S.-U.K. Comm’n 1854) (“where a treaty speaks
of the subjects of any nation it means those who are actually and effectually under its rule and
government.”); Zvonko R. Rode, Dwual Nationals and the Doctrine of Dominant Nationality, 53 AM. J.
INT’L L. 139, 140 (1959) (asserting that Drummond’s Case was the “first case in international law in
which the doctrine of dominant or effective nationality was invoked”).

31 BORCHARD, s#pra note 18, at 588—89. Borchard was himself an influential proponent of the theory
of non-responsibility, a view which he successfully pressed on the Hague Codification Conference
with respect to the closely related question of whether one state of nationality could exercise
diplomatic protection against another state of nationality. See 4/ 78 Case, 5 Iran-U.S. Cl. Ttib. Rep.
251 (noting Borchard’s influence on Hague Convention). See also William L. Griffin, International
Claims of Nationals of Both the Claimant and Respondent States—The Case History of a Myth, 1 INT’L
LAWYER 400 (1967) (arguing that non-tesponsibility doctrine had no basis in arbitral decisions).

32 BORCHARD, supra note 18, at 589. Express “election” was a mechanism many states applied to
birthright dual nationals who were forced to choose one or the other upon attaining majority. See,
e.g., Richard W. Flournoy, Jr., Dual Nationality and Election, 30 YALE L.J. 693 (1921); Spiro, Dual
Nationality, supra note 17, at 1437-39. Other commission cases took this approach, finding a
claimant to have lost one nationality or the other through a course of conduct, thus no longer
implicating the difficulties of dual nationality. See, e.g., Deucatte’s Case, digested in MOORE, supra note
18, at 2582 (finding individual to have lost French nationality by initiating U.S. naturalization
process, thus disallowing possibility of claim as French national); H.F. VAN PANHUYS, THE ROLE
OF NATIONALITY IN INTERNATIONAL LAW: AN OUTLINE 75 (1959) (noting this strategy to elide
questions relating to dual nationality).

33 BORCHARD, s#pra note 18, at 589; JOHN WESTLAKE, INTERNATIONAL LAW 230-31 (1910).
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nationality who had lived in the U.S. for 40 years and centered her entire life there
brought a claim under a U.S.-French treaty settling Civil War damages.” The
French commissioner on the claim conceded that her attachment to that country
was “too platonic” to justify France demanding compensation for the losses she
had sustained.” In Hammer and Brissot, claims against Venezuela of two women
holding Venezuelan and U.S. nationality were rejected where they had acquired
nationality automatically by marriage to American men; neither had ever resided
in the United States.” Similarly, in the 1912 decision in Canevaro, the Permanent
Court of Arbitration denied a claim where the individual suffering loss sought to
claim against Peru as an Italian; he held nationality in both states.”” The individual
was an Italian national through descent and held Peruvian citizenship on the basis
of territorial birth. The claimant “on several occasions conducted himself as a
Peruvian citizen, both by standing as a candidate for the Senate, where none are
admitted except Peruvian citizens and where the individual went on to defend his
election.””® There was no evidence, on the other hand, that he had ever held
himself out as an Italian national. In such circumstances, Peru had “the right to
consider him as a Peruvian citizen and to deny his status as an Italian claimant.””

In most of these cases, jurisdiction was rejected after finding nationality in
the respondent state to be nominal, a result that could also have been
accomplished under the bright-line “non-responsibility” approach against dual
national claims.* The Montfort decision supplies an exception.”’ The widow
claimant in that case held both French and German nationality, the latter through
the naturalization of her husband. (A number of these cases implicated the once
pervasive practice under which a woman’s nationality automatically followed that
of her husband, precisely because the acquisition of nationality in these cases was

34 Lebret Case (U.S. v. Fr.) (1884), reprinted in MOORE, supra note 18, at 2488. The claim was brought
under the Convention Between the United States of America and the French Republic for the
Settlement of Certain Claims of the Citizens of Either Country Against the Other, Fr.-U.S., Jan. 15,
1880, 21 Stat. 673.

35 MOORE, s#pra note 18, at 2497 (“aussi platonique”). As the American commissioner concluded,
“She is really an American citizen and nobody can believe she will ever return to France.” Id. at
2500.

36 Hammer & Brissot (U.S. v. Venez.) (1885), reprinted in MOORE, supra note 18, at 2458-59.

37 Canevaro Claim (It. v. Peru), 11 RI.AA. 397 (Perm. Ct. Arb. 1912), franslated in PCA-CPA.ORG,
https://perma.cc/2VRI-QMTR.

3% Id at2.
9 I4

40 'This is perhaps not surprising. Claims involving property damage or death would be more likely to
occur in and be lodged against states in which individuals were habitually resident, with few ties to
the other state of nationality under whose aegis the claim would have been putatively enabled.

4 Montfort v. Treuhinder Hauptverwaltung, 6 Trib. Arb. Mixtes 806 (1926).
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involuntary.”) She lodged a claim against Germany in a mixed arbitral tribunal
established to consider damages incurred during the First World War. The claim
against Germany was sustained notwithstanding her German nationality. The
tribunal drew from a non-state precedent involving the Institute of International
Law in which an Austrian had been extended German citizenship by reason of his
appointment to the faculty of a German university.* The body found him to be
Austrian for purposes of holding office in the Institute. “We think that it is natural
to consider him,” concluded the Institute, “as being only the national of the State
to which he is bound by the law and the fact of which he is the national and in
whose territory he resides and in whose service he is. It is, so to speak, the active
nationality which must be envisaged and not the somewhat theoretical nationality
which may subsist alongside it.”** Noting that the widow was born and had always
lived in France and had held herself out as a German only to collect interest on a
bank account, the tribunal found that “there is reason to consider the applicant as
French.”*

These were not close cases once it was allowed that the dual national could
sustain a claim in the first place. There was invariably one meaningful nationality
and one nominal one. That reflected the nature of national attachments in the
eighteenth and nineteenth centuries. Where dual nationality persisted,
notwithstanding strong norms against it,* there was typically one nationality that
centered an individual’s sociological attachment.*” This may have been not the
least because dual nationality was such a disfavored status. Dual nationality
persisted through the mismatch of state nationality practices, not because people
were looking for it; indeed it was a status to be avoided.* Individuals who held it
would have done nothing to advertise the condition. Moreover, material
circumstances at the time would have made more balanced connections between

42 See generally CANDICE LEWIS BREDBENNER, A NATIONALITY OF HER OWN: WOMEN, MARRIAGE,
AND THE LAW OF CITIZENSHIP (1998); Peter J. Spiro, A New International Law of Citizenship, 105 AM.
J.INT’LL. 694 (2011).

3 Montfort, 6 Trib. Arb. Mixtes at 809.

44 See 10 ANNUAIRE DE I’INSTITUT DE DROIT INTERNATIONAL 25 (Th. Falk ed., 1889). See also PAUL
WEIS, NATIONALITY AND STATELESSNESS IN INTERNATIONAL LAwW 170-71 (2d ed. 1979)
(describing the episode).

4 Montfort, 6 Trib. Arb. Mixtes at 809.

46 See, ¢,g., Executors of R.S.C.A. Alexander v. United States (1872), reprinted in MOORE, supra note 18,
at 2529, 2531 (“the person who has embarrassed himself by assuming a double allegiance”).

47 These norms were embedded in a discourse centering loyalty as a core element of the relationship
of the individual to the state. See, eg, John H. Wigmore, Domicile, Double Allegiance, and World
Citizenship, 21 TLL. L. REV. 761, 764 (1927) (“A state cannot suffer a divided allegiance. Its claim on
the loyalty of its people must be exclusive.”).

48 See, eg., NISSIM BAR-YAACOV, DUAL NATIONALITY 4-5 (1961) (characterizing dual nationality as
detrimental to individual well-being and as a source of “mental conflicts”).
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each of two countries of nationality difficult. Expensive, slow transportation and
balky channels of communication obstructed possibilities for a more
sociologically distributed binational existence, even were individuals so inclined.

That context enabled an approach assessing the reality of ties to each of two
states of nationality, indeed it almost demanded it. To have allowed nominal
nationality to defeat jurisdiction in claims processes would have been arbitrary in
obvious ways. The “effective nationality” test had yet to be formulated as such,
and some observers denied its prevalence,” but the drift of arbitral proceedings
was pointing in that direction.”

I1I. DOMINANT NATIONALITY ASCENDANT

From there, the test of effective nationality evolved to include a relative
assessment of ties to more than one state of nationality, an inquiry into which
nationality was “dominant” even if both were “effective.” The approach
crystallized with three notable cases in the latter half of the twentieth century: the
Nottebohm ruling of the International Court of Justice,” the Mergé case out of the
Italian-United States Conciliation Commission,”* and the .4/78 decision of the
Iran-United States Claims Tribunal.”” These cases grafted onto the notion of
effective or actual nationality the more relativistic test under which an individual’s
nationalities would be weighed in terms of sociological connection, hence the
supplemental, or clarifying, element of “dominant” along with “effective”
nationality.

49 See, eg, Salem Case (Egypt/U.S.), 2 RLA.A. 1161, 1187 (1932) (in dicta, obsetving that “[the
principle of the so-called ‘effective nationality’ . . . does not seem to be sufficiently established in
international law.”). See also BORCHARD, supra note 18; VAN PANHUYS, supra note 32, at 80 (asserting
that, though “regrettable,” the non-responsibility doctrine “must as a general rule be considered to
be the law”).

50 Weis, for instance, suggested that the 1912 decision in Canevero “accepted the so-called principle of
active or effective nationality, i.c., that in cases of plural nationality a person should be considered
as having the nationality which in fact he exercises.” WEIS, s#pra note 44, at 170.

51 Nottebohm, 1955 1.C.]. 4.
52 Mergé, 1955 R.ILALA. 236.
53 A/18 Case, 5 Iran-U.S. CL Ttib. Rep. 251.
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A. Nottebohm

The Nottebohm decision notoriously did not involve a case of dual nationality
at all,> and yet remains the touchstone for the doctrine of dominant and effective
nationality, almost surely because it is the only major decision of the International
Court of Justice considering the nationality of individuals in any permutation. In
that case, Liechtenstein looked to espouse a claim on behalf of its national,
Frederic Nottebohm, who had recently naturalized as a citizen notwithstanding
his lack of preexisting ties to the country. Nottebohm had for more than 30 years
resided in Guatemala as a German national; as the Second World War loomed he
shed his German nationality for nationality in the neutral Liechtenstein, apparently
to avoid enemy alien status in Guatemala.” When Guatemala persisted with the
expropriation of his property, Liechtenstein asserted a claim on his behalf. At the
time of expropriation and espousal of the claim, Nottebohm held nationality only
in Liechtenstein, having automatically lost his German nationality upon
naturalization in another state and having never naturalized in Guatemala.”

The ICJ rejected Liechtenstein’s capacity to sustain the claim on the grounds
that Nottebohm lacked ties to Liechtenstein sufficient to support the claim. Along
the way, the Court defined nationality as “a legal bond having as its basis a social
fact of attachment, a genuine connection of existence, interests and sentiments,
together with the existence of reciprocal rights and duties.” This famous
articulation gave rise to the doctrine of “genuine link,” under which nationality
will be given international effect only where supported by sociological
connection.” The Court accordingly examined whether Nottebohm’s connection
with Liechtenstein was

sufficiently close, so preponderant in relation to any connection which may
have existed between him and any other State, that it is possible to regard the
nationality conferred upon him as real and effective, as the exact juridical
expression of a social fact of a connection which existed previously or came
into existence thereafter.”

54 As was highlighted in a dissenting opinion by Judge Read. No#tebobm, 1955 1.CJ. at 42 (Read, J.,
dissenting). See also, e.g., Josef L. Kunz, The Nottebohm Judgment (Second Phase), 54 AM. J. INT’L L. 536,
556 (1960).

5 See]. Metvyn Jones, The Nottebohm Case, 5 INT’L & COMP. L.Q. 230, 233 (1950).
5 See LF.E. Goldie, The Critical Date, 12 INT’L & COMP. L.Q. 1251, 1269 (1963).
57 Nottebohm, 1955 1.C.J. at 23.

58 The decision spoke of nationality as representing a “genuine connection” between the individual
and the state. Id. Eatly assessments used this formulation. See, e.g., Oliver Lissitzyn, Nottebohm Case
(Liechtenstein v. Guatemala), 49 AM. ]. INT’L L. 396, 400 (1955). By 1960, the now more familiar
“genuine link” formulation was in use. Seg, ¢.g., Kunz, supra note 54, at 552.

59 Nottebohm, 1955 1.C.J. at 24.
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Finding on the contrary Nottebohm’s actual connections to Liechtenstein to be
“extremely tenuous,”® with the aim of securing protection “but not of becoming
wedded to its traditions, its interests, its way of life,”*" the Court denied the
efficacy of the nationality as interposed against Guatemala.

The Nottebohm decision has been the target of withering criticism on its facts,
as has the “genuine link” theorem which it bore.”” Less controversial were its dicta
relating to the treatment of dual nationals in the context of international claims
(dicta because Nottebohm himself was not a dual national). The Court observed
that in cases involving dual nationals, international arbitrators had given “their
preference to the real and effective nationality, that which accorded with the facts,
that based on stronger factual ties between the person concerned and one of the
States whose nationality is involved,” considering first the place of habitual
residence but also other factors including “family ties, his participation in public
life, attachment shown by him for a given country and inculcated in his children,
etc.”” Nottebohm drew on these cases by way of supporting its examination of
relative ties: were his ties to Liechtenstein closer than his ties to any other state?*
The IC] was treating Nottebohm as if he were a dual national, a citizen of
Germany and/or Guatemala as well as Liechtenstein. As such, the decision was in
line with prior arbitral decisions. Moreover, like those decisions, the comparison
produced an easy answer. Nottebohm had deep ties to both Germany, his county
of birth and ethnicity, and to Guatemala, where he had been long resident. His
ties to Liechtenstein, by contrast, were readily characterized as something other
than “real and effective.”®

60 Id. at 25.

ot Id. at 26.

62 See supra note 9 (listing recent academic critiques of Nottebohm).
03 Nottebohm, 1955 1.CJ. at 22.

o4 Id at 24 (“At the time of his naturalization does Nottebohm appear to have been more closely
attached by his tradition, his establishment, his interests, his activities, his family ties, his intentions
for the near future to Liechtenstein than to any other State?”).

0 Jd This notwithstanding the fact that Nottebohm subsequently established residence in
Liechtenstein and by the time of the decision had lived there for over a decade. See Goldie, supra
note 506, at 1272.
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B. Mergé

With its lofty language, Nottebohm supplies the cornerstone for “romantic”
conceptions of nationality.”” But it was the lesser-known Mergé case that fully
consolidated the dominant and effective test for dual national claims.” Mergé
involved a claim brought against Italy by a U.S.-born citizen who had acquired
Italian nationality by virtue of her marriage to an Italian diplomat. She had lived
with her husband in Italy from 1933 until 1937; from 1937 until 1946 she
accompanied him on his assighment to the Italian embassy in Tokyo, travelling
there on her Italian passport. After living in the U.S. for nine months after the
war, she resumed her residence in Italy until the date of the tribunal’s decision in
1955. She had renewed her U.S. passport on several occasions and had registered
as a U.S. citizen with U.S. consular authorities in both Tokyo and Rome.®®

The Italian-U.S. Conciliation Commission rejected her claim as an American
against Italy. The tribunal did so with a subtle twist on prior approaches. Working
off earlier decisions, the Hague Convention,” and No#tebohm, and rejecting the
doctrine of non-responsibility, the tribunal accepted the “principle of effective, i
the sense of dominant, nationality.””” Elaborating, the tribunal concluded that
“effective nationality does not mean only the existence of a real bond, but means
also the prevalence of that nationality over the other, by virtue of facts which exist in the
case.”” On that basis, the commission concluded that Mergé could “in no way be
considered to be dominantly a United States national . . . because the family did
not have its habitual residence in the United States and the interests and the
permanent professional life of the head of the family were not established there.””

66 See Opinion of AG Tesauro in Case C-369/90 Micheletti [1992] ECR 1-4239, § 5 (asctibing docttine
of effective nationality to a ““romantic period’ of international relations”); Jules Lepoutre, Romantic
Times? Nationality and Enropean Citigenship, 55 NORDISK SOCIALRATTSLIG TIDSKRIFT 55 (2024).

67 Mergé, 1955 R.ILA.A. 236.
8 Id at 237.

®  Although the 1930 Hague Convention rejected the assertion of diplomatic protection against a state
of nationality, see 1930 Hague Convention, s#pra note 29, it adopted a dominant nationality
approach with respect to the treatment of dual nationals by third states. A person with dual
nationality in another state would thus be “treated as if he had only one,” that either in which he
was “habitually and principally resident, or the nationality of the country with which in the
circumstances he appears to be in fact most closely connected.” Id. art. 5. A proposal to bar dual
nationals from bringing “a personal action through an international tribunal or commission in
respect of another State of which he is also a national”—a characterization matching the current
ISDS system—was rejected as implicating “a case that is so rare as to be of little interest to the
majority of States.” See WEIS, supra note 44, at 187-88.

70 Mergé, 1955 R.ILALA. at 246 (emphasis added).
T Id. at 247 (emphasis added).
72 Id. at 248.
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The Mergé case marked an important evolution in the treatment of dual
national claims, adding the “dominant” prong to the existing test of effectiveness.
Earlier decisions had applied the “real and effective” test to consider whether one
of two nationalities was (to reverse the inquiry) not real and ineffective, in other
words, nominal. That is what had made these cases relatively easy to decide, mostly
to the end of rejecting claims that were founded on nationalities that were formal
and nothing more. “Effective” in these terms was not the same as “less
meaningful,” the tribunal’s assertion of equivalence notwithstanding. Mergé
evolved the test to apply where an individual had two nationalities, both of which
were real and effective in the sense of being something more than nominal,
instituting a comparative analysis to determine which of two nationalities reflected
the more significant, “prevailing” connection. This was necessary to decide the
case, insofar as Mergé’s U.S. citizenship was not happenstance or technical—she
had lived in the U.S. for twenty-four years after her birth, during which time she
had presumably been “wedded to its traditions, its interests, its way of life,” in
Nottebohn’s terms.” As of the coming into force of the peace treaty with Italy, at
which date nationality was fixed for purposes of claims against Italy, Mergé had
only recently returned to Italy from sojourns in Japan and the U.S. The decision
leaned heavily on the claimant’s sometimes habitual residence in Rome, and
perhaps the facts demonstrated that her Italian nationality, at the relevant times,
was the more important of the two. But it was a much closer call than earlier cases.

Other cases decided by the Italian-U.S. Conciliation Commission further
demonstrated the challenges of applying the test. In Sa/voni, a U.S.-born claimant
acquired Italian nationality by virtue of her marriage to an Italian national.” The
couple resided in the U.S. for ten years before relocating to Italy in 1937.
Notwithstanding “numerous letters showing her attachments to America and her
desire to return thereto, as well as affidavits filed with the American Consular
offices in Italy,” her claim was denied on the grounds of dominant Italian
nationality, in light of the fact that “if she wanted to return to the United States
before or after the war she would have had ample opportunity to do so.”” In
Mazzonis, a U.S.-born claimant who acquired Italian nationality upon marriage to
an Italian man was not “considered to have been dominantly a United States
national” when she resided with her husband in Italy, notwithstanding her return
to the U.S. after his death in 1948.”° Spaulding involved a U.S.-born claimant who
acquired Italian nationality upon marriage to an Italian man in 1938. In 1943, she
established permanent residence in Switzerland and then returned to the U.S. in

73 Nottebohm, 1955 1.CJ. at 26.

74 Salvoni Case (U.S. v. It.), 14 R.ILA.A. 311, 312 (Italian-U.S. Conciliation Comm’n 1957).
75 Id. at 312-13.

76 Mazzonis Case (U.S. v. It.), 14 R.LA.A. 249, 250 (Italian-U.S. Conciliation Comm’n 1955).
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1945. The commission found it “obvious that her Italian citizenship was dominant
in that she remained in Italy and Switzerland with her husband, the head of her
household, practically continuously from the date of her marriage until she
returned to the United States in 1945.”"" In Ruspoli-Droutskoy, a wealthy American-
born woman who had married an Italian prince in 1901 essentially led a binational
life after his death in 1909. “It is evident that Mrs. Ruspoli did a great deal of
travelling in her lifetime and that a considerable portion of her travels, after her
marriage to Mr. Ruspoli, was made between Italy and the United States.””® She
spent the entirety of both world wars in the U.S. and consistently traveled on U.S.
passports. The claims commission found her dominantly American.

The factual backgrounds of these claimants brought into relief an emerging
population of individuals who might accurately be described as transnational. The
cases were enabled in the first place by a tolerance of dual nationality in cases
involving U.S. citizen women who married foreign men. Formerly, American
women who married foreign men automatically lost their U.S. citizenship, while
typically securing the husband’s nationality.”” The 1922 Cable Act allowed women
to retain their U.S. citizenship in most cases, while most other states (Italy
included®) continued to automatically naturalize foreign women upon marriage.*'
Under the former regime, the American-born woman would have lacked the
capacity to press an international claim as an American, having lost her citizenship
through the marriage to a foreign man. Now she could. But these mixed-
nationality marriages and circular migration made difficult any pinning of the
individual’s “real” nationality in many cases.

C. A/18

This difficulty was brought into further relief in the context of the late
twentieth century Iran-United States Claims Tribunal, established in the wake of

77 Spaulding Case (U.S. v. It.), 14 R.LA.A. 292, 293 (Italian-U.S. Conciliation Comm’n 1956).

78 Ruspoli-Droutskoy Case (U.S. v. It.), 14 R1.A.A. 314, 315 (Italian-U.S. Conciliation Comm’n 1957).
See also Zangyilli Case (U.S. v. It)), 14 R.ILA.A. 294, 294 (Italian-U.S. Conciliation Comm’n 1956)
(U.S. nationality of naturalized U.S. citizen “deemed as prevalent” even though he had at one point
returned to Italy for period of fifteen years).

7 See generally Nancy F. Cott, Marriage and Women’s Citizenship in the United States, 1830—1934, 103 AM.
Hist. REV. 1440 (1998); BREDBENNER, s#pra note 42.

80 U.N. Dept. of Econ. & Soc. Affairs, Nationality of Married Women 63,12 E/CN.6/254/Rev.l (1955)
(reprinting Act No. 555 of June 13, 1912) (“A foreign woman who matries a citizen acquires Italian
citizenship.”).

81 Married Women’s Independent Nationality Act, ch. 411, 42 Stat. 1021 (1922). On the Cable Act,
see, e.g., HELEN IRVING, CITIZENSHIP, ALIENAGE, AND THE MODERN CONSTITUTIONAL STATE: A
GENDERED HISTORY 151-61 (2015).
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the 1979-81 embassy hostage crisis.*” In the .4/ 78 Case, the tribunal adopted the
dominant and effective test as “the applicable rule of international law” in the face
of the failure of the underlying treaty to specify the treatment of dual national
claims.* Mergé had paved the way for balancing nationalities where a claimant had
effective ties to each state party to the claims procedure. More so than Mergé and
the Italian-U.S. Conciliation Commission cases, these claims involved
complicated narratives of claimants’ engagements and experiences with Iran and
the U.S., often together with meaningful connections to other states. The Iran-
U.S. tribunal decided dozens of cases involving dual nationals in which it applied
the dominant and effective nationality test.* In line with No#tebohm and Mergé,
relevant factors in its inquiry were topped by place of habitual residence, along
with “center of interests, family ties, participation in public life and other evidence
of attachment.”®

These cases set a “relevant period” for the inquiry between when the claim
arose (typically a taking of property by the new revolutionary regime) and the
signing of the Iran-U.S. claims agreement in eatly 1981.* The tribunal was thus
not focusing on the full life of the claimant in considering the question, though it
did recount full life historties in all cases involving dual nationals.®”” The Diba case
supplies an illustrative example. Diba was born in Iran and moved to the U.S. for
college in 1950.* He married an American and had two U.S.-born children,
naturalizing in 1959. After getting divorced, he returned to Iran in 1967, where he
married an Iranian national. Notwithstanding reestablishing residence in Iran,
Diba claimed that he continued to spend 50% of his time in the U.S., 30% in Iran,

82 On the establishment of the tribunal, se¢e CHARLES N. BROWER & JASON D. BRUESCHKE, THE IRAN-
UNITED STATES CLAIMS TRIBUNAL 3-25 (1998).

8 A/18 Case, 5 Iran-US. CL Trib. Rep. at 260. The A/18 (rejecting Iran’s assertion of non-
responsibility). Of the Hague Convention’s preclusion of diplomatic protection by one state of
nationality against another: “Not only is [the rule] more than 50 years old and found in a treaty to
which only 20 States are parties, but great changes have occurred since then in the concept of
diplomatic protection, which concept has been expanded.” A4/ 78 Case, 5 Iran-U.S. CL. Trib. at 260—
61.

84 See MOHSEN AGHAHOSSEINI, CLAIMS OF DUAL NATIONALS AND THE DEVELOPMENT OF
CUSTOMARY INTERNATIONAL LLAW: ISSUES BEFORE THE IRAN-UNITED STATES CLAIMS TRIBUNAL
13 (2007) (highlighting that tribunal addressed more than 130 claims brought by dual nationals).

85 _A4/18 Case, 5 Iran-U.S. ClL. Ttib. Rep. at 265.
86 See BEDERMAN, s#pra note 8, at 127.
87 See AGHAHOSSEINL, szpra note 84, at 151-53.

88 Diba Case (Diba v. Islamic Republic of Iran), 23 Iran-U.S. Cl. Trib. Rep. 268 (1989), 1989 WL
663873, (Iran-U.S. CL Trib. 1989), at *3. Iranians were at the leading edge of international students
attending American colleges and universities; many of the tribunal’s cases involved native-born

Iranians who first moved to the U.S. for education. Tianjian Lai & Jeanne Batalova, Immigrants from
Iran in the United States, MIGRATION POLICY INST. (July 15, 2021), https://perma.cc/SUA3-CF9Z.
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and 20% in Europe.” The tribunal nevertheless found his Iranian nationality to
be dominant during the relevant period (between late 1979 and early 1981), while
conceding that Diba’s U.S. nationality may have been dominant for an earlier
period. Other cases involved Iranian-born nationals who spent substantial periods
of time in the U.S. only to return in the 1970s for professional reasons. Most were
deemed dominantly Iranian for purposes of their claims notwithstanding
continuing meaningful connections to the U.S.”

Married women were once again disadvantaged under the test. The claimant
in Perry-Robani, for example, was born in the U.S.”" When she was twelve, she
moved with her parents to Switzerland, where her father worked for a U.S.
corporation. She returned to the U.S. for college, after which she married an
Iranian national, by virtue of which she became an Iranian national herself. They
moved to Tehran in 1975, where her husband owned an engineering consulting
firm, departing in the summer of 1978 as the revolution took hold in Iran. The
tribunal found her a dominant Iranian national for the period between the period
the claim arose in August 1979 and the claims agreement of early 1981. It stressed
that she had not “cultivated or had any direct contacts with American nationals”
in Iran, choosing instead “the company and friendship of the Iranian friends of
her husband.””* “It can be concluded therefore that during these years in Iran her
exposure to American society and culture was virtually nonexistent.”” But the
claimant was obviously American in a deeply meaningful sense.

These cases reflected growing transnational mobility. Pre-revolutionary Iran
and the U.S. had an exceptionally close relationship, especially in the years leading
up to the revolution.” Close economic ties resulted in a large community of
Iranians in the U.S. with continuing ties to Iran.”” Many Iranians came to the U.S.
for college and graduate school,” establishing significant ties to the U.S. in early

89 Diba Case, 23 Iran-U.S. Cl. Trib. Rep. 268, at *3.

% In Khosravi v. Iran, for example, the claimant spent thirteen years in the U.S. as a young man,
where he went to college, married a U.S. citizen, and had children before returning to Iran five years
before the revolution. 1996 WL 1171806 (Iran-U.S. CI. Trib. 1996).

91 Perry-Rohani Case (Perry-Rohani v. Iran), 22 Iran-U.S. Cl. Trib. Rep. 194 (1989), 1989 WL 6638606,

at *4,
92 4
%3 I

9 See, eg, JAMES A. BILL, THE EAGLE AND THE LION: THE TRAGEDY OF AMERICAN-IRANIAN
RELATIONS (1988).

9 See Hossein Askari et al., Iran’s Migration of Skilled Labor to the United States, 10 IRANIAN STUD. 3
(1977).

9% At the time the hostage crisis unfolded, there were more than 50,000 Iranian students studying in
the U.S. See Lai & Batalova, supra note 88; Narenji v. Civiletti, 481 F. Supp. 1132, 1146 (D.D.C.
1979) (upholding special reporting requirement targeting Iranian students).
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adulthood while retaining ties to Iran. There was significant circular—cyclical,
really—migration.”” There wetre many binational marriages.

Critically for these purposes, dual nationality itself was becoming a more
common status. The U.S. naturalization process had never by itself required the
actual severing of original citizenship as a condition of naturalization; it depended
on the citizenship laws of other countries to terminate nationality upon
naturalization in the United States.” Iranian nationality was at the time anomalous
in providing for the retention of nationality upon naturalization in other states.
Indeed, it was almost impossible to lose Iranian nationality, even by those born to
Iranian fathers outside and never resident in Iran.” Meanwhile, U.S. citizenship
practice was otherwise becoming more tolerant, if not accepting, of dual
citizenship. A series of U.S. Supreme Court cases had constrained the capacity of
the U.S. government to terminate U.S. citizenship against an individual’s will.'"
As a result, there were growing possibilities to maintain citizenship in more than
one country, accompanied by active ties to each. This explains the large number
of dual national claims in the Iran-U.S. process; it also explains the magnified
complication of deciding which of two citizenships was the stronger. As in Merge,
these were cases in which individual claimants had substantial connections to both
countries, in contrast to cases in which the connection to one nationality was
merely nominal."”!

Application of the dominant and effective test by the Iran claims tribunal
garnered a mixed reception. David Bederman lamented the “very confused

97 See, eg., Iran Economic Gains Lure Students Home, N.Y. TIMES, Oct. 10, 1976, at 6.

9 This notwithstanding the oath of naturalization under which new citizens are required to “renounce
and abjure absolutely and entirely all allegiance and fidelity to any foreign prince, potentate, state,
or sovereignty, of whom or which the applicant was before a subject or citizen.” 8 U.S.C. § 1448.
The renunciation has never been enforced given the historical refusal of other states to allow native
born subjects to terminate birth nationality. See SPIRO, AT HOME IN TWO COUNTRIES, s#pra note
17, at 75.

9 This remains the case today. See Amy Malek, Paradoxes of Dual Nationality: Gegpolitical Constraints on
Multiple Citizenship in the Iranian Diaspora, 73 MIDDLE E.J. 531, 538 (2019) (renunciation of
citizenship “effectively impossible” for Iranians).

100 See Afroyim v. Rusk, 387 U.S. 253 (1967) (rejecting government’s authority to strip citizenship
against an individual’s will); Vance v. Terrazas, 444 U.S. 252 (1980) (requiring specific intent of
desire to relinquish citizenship in engaging in expatriating conduct). See also Peter J. Spiro, Afroyim:
Vaunting Citizenship, Presaging Transnationality, in IMMIGRATION STORIES 147 (David A. Martin &
Peter H. Schuck eds., 2005) (recounting history of involuntary termination of citizenship). Federal
law continues to designate vatious expatriating acts, including naturalization in another state, but
only where they are performed “with the intention of relinquishing United States nationality.” 8
US.C. § 1481(a).

101 See AGHAHOSSEINI, s#pra note 84, at 258 (highlighting that the typical claimant was “not a person
with one effective and one technical nationality ... He is, to the contrary, a person with two
internationally effective nationalities.”)
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picture” that resulted from the cases.'”” Bederman noted that “globetrotters”—
those whose connections involved third countries as well as the United States and
Iran—fared particularly badly.'” Many individuals who would clearly have self-
identified as “American” did not qualify as such before the tribunal. This seemed
particulatly true of U.S.-born individuals who moved to Iran with Iranian spouses,
as in Perry-Robani'™ Although the tribunal took into account the full course of
claimants’ lives, the focus on the short period between 1978 and 1981 gave rise to
a kind of snapshot approach, pointing to dominant Iranian nationality even where
the claimants were clearly binational.'”” In the end, some observers questioned the
utility of comparing national attachments.""

Critiques notwithstanding, the Iran-U.S. claims process proved a high-
profile adoption of the dominant nationality test; in an era of few institutionalized
arbitral processes implicating individual claimants, there were few competing
voices on the question. Though rejected by the United Nations Compensation
Commission (UNCC) established to address small claims arising out of Iraq’s
1991 invasion of Kuwait,'”” the test was subsequently applied by the Eritrea-

102 Bederman, s#pra note 8, at 129. See also AGHAHOSSEINI, s#pra note 84, at 258 (noting “structural and
conceptual failings”). Buz see Sloane, supra note 9, at 28 (finding dominant nationality test
“unobjectionable” in that context).

103 Bederman, supra note 8, at 130-31.
104 Peryy-Robani, 22 Iran-U.S. Cl. Trib. Rep. 194.

105 See AGHAHOSSEINI, s#pra note 84, at 200 (many of the dual national claimants had “more or less
equal ties to the two communities.”).

106 Id. at 193 (questioning value of comparative assessment).

107 In setting criteria for eligibility to pursue small claims, the commission denied jurisdiction over
claims “on behalf of Iragi nationals who do not have bona fide nationality of any other state,”
implicitly validating jurisdiction over those holding alternate nationalities. Letter dated 2 August
1991 from the President of the Governing Council of the UNCC to the President of the Security
Council, § 17, /22885 (Aug. 2, 1991), reprinted in Claims against Iraq: United National Compensation
Commission, 86 AM. ]. INT’L L. 113, 116 (1992) (rejecting the rule of dominant and effective
nationality and the “more complex issue of the effectiveness of nationality,” in favor of an approach
that could be applied “without having to resort to lengthy procedures.”) See UN. SCOR Comp.
Comm’n Governing Council, Report and Recommendations Made by the Panel of Commissioners
Concerning the Sixth Installment of Claims for Departure from Iraq or Kuwait (Category “A”
Claims), 129 & n.9, UN. Doc. S/AC.26/1996/3 (Oct. 16, 1996) [hereinafter Irag Panel Repori). See
also John Crook, The United Nations Compensation Commission—A New Structure to Enforce State
Responsibility, 87 AM. J. INT’L L. 144, 150 (1993) (describing approach as departure from the
“conventional practice” of dominant and effective nationality). The Commission found any non-
Iraqi nationality secured before the adoption of the test in August 1991 to qualify as “bona fide,”
on the theory that such acquisition would not likely have been acquired in bad faith for purposes
of becoming eligible to claim compensation. See Irag Panel Report, § 30. The approach applied to
claims under $100,000 only.
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Ethiopia Claims Commission."” Notably, it was accepted by the International Law
Commission (ILC) in its draft articles on diplomatic protection, Article 7 of which
provided, “A State of nationality may not exercise diplomatic protection in respect
of a person against a State of which that person is also a national unless the
nationality of the former State is predominant.”'”” The ILC rooted its position in
Mergé, abjuring Nottebohn’s focus on whether nationality should be considered
“effective” for international purposes.'’ “A tribunal considering this question,”
the commentary continued, “is required to balance the strengths of competing
nationalities.”""" The IL.C position was broadly accepted as restating the prevailing
understanding of customary international law in the context of diplomatic
protection.'"

IV. DOMINANT NATIONALITY DOMINANT?

Enter the world of international investment agreements (IIAs), a dense web
of agreements aimed at facilitating and protecting cross-border investment flows.
At recent count, there are more than 2,500 such agreements in force, consisting
of more than 2,200 bilateral investment agreements (BITs) and around 400 so-
called “treaties with investment provisions” (TIPs), often denominated as free-
trade agreements.'” The world of IIAs is entirely a post-World War II
phenomenon.""* TIAs afford substantive protections to transborder investors,

108 Eritrea-Ethiopia Claims Commission, Partial Award (Loss of Property in Ethiopia Owned by Non-
Residents) (Eritrea’s Claim 24), PCA Case Repository No. 2001-02 (Dec. 19, 2005), 49 8-11 (citing
adoption of dominant nationality test by the Iran-U.S. Claims Tribunal).

109 Int’l L. Comm’n, Draft Articles on Diplomatic Protection with Commentaries art. 7, reprinted in Rep.
of the International Law Commission on its Fifty-eighth Session, at 26, 34, UN. GAOR, 61st Sess.,
Supp. No. 10, U.N. Doc. A/61/10 (2006) [heteinafter ILC].

110 Tt also substituted “predominant” for “dominant,” on the grounds that the word “conveys the
clement of relativity and indicates that the individual has stronger ties with one State rather than
another.” Id. cmt. 7.4. This formulation appears not to have been adopted by other actors.

murjq

12 See Vermeer-Kiinzli, supra note 9, at 81 (ILC “did not introduce Article 7 as an exercise in
progressive development, since it did not change existing law.”). See also WEIS, supra note 44, at 185
(noting “tendency to give weight to the individual’s factual attachment in solving positive conflicts
of nationality,” which had emerged as the “most striking and uniform in the practice of international
tribunals.”)

113 According to U.N. Trade and Development, as of June 2025 there are 2,221 BITs and 405 TIPs in
force. See International  Investment Agreements Navigator, UNCTAD INv. PorL’Y HUB,
https://perma.cc/73RY-8JTZ (last visited June 9, 2025). Almost 90% of these agreements have
been negotiated since 1990. See Investment Treaties, OECD, https://perma.cc/7TLET-MP5H (last
visited June 9, 2025).

14 See Investment Treaties, supra note 113. (noting that first modern bilateral investment treaty was entered
into in 1959).
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notably the guarantee of “fair and equitable treatment.”'"” To an unprecedented
degree, IIAs enable individual investors to make claims directly against states
hosting investment. The resulting regime of investor-state dispute settlement
(ISDS) has resulted in more than 1,300 investment treaty cases, all of which have
been brought before arbitral bodies.''* An increasing number involve individuals
who have nationality in both state parties to an investment treaty.

A few IIAs expressly bar dual nationals,"” and one major forum for dispute
resolution, the International Centre for Settlement of Investment Disputes
(ICSID), has since its founding in 1966 expressly precluded recognition of claims
by dual nationals against either state of nationality.'® Otherwise, dual nationals
face no categorical bar to sustaining claims under IIAs, and in this new and
important context the dominant and effective test continues to enjoy significant
traction.

Adoption of the dominant nationality test has followed two paths. First, the
dominant nationality test has been expressly incorporated in some IIAs. With
respect to claims brought under those agreements, tribunals put the test to work
as a matter of treaty law, the relevant agreement serving as an enabling act under
the international law doctrine of /ex specialis.'"” The U.S. has been patticulatly
inclined to advocate the standard, including it in its model for bilateral investment
treaties.'” Second, with respect to ITAs that are silent on the question of dual

15 See, e.g., DOUGLAS, supra note 8, at 141-61; Arato, supra note 12, at 19.

16 See Total Number of Known Investment Treaty Cases Rises to 1,332, UNCTAD INV. POL’Y HUB (Mar. 27,
2024), https://perma.cc/535]-7SX5.

N7 See, eg., Agreement for the Promotion and Protection of Investments art. I(7), Can.-Venez., June
25,1982, Can. T'S. 1998 No. 20 [hereinafter Canada-Venezuela Investment Agreement]| (covering
“any natural person possessing the citizenship of Canada in accordance with its laws . . . who makes
the investment in the territory of Venezuela and who does not possess the citizenship of
Venezuela”).

118 Convention on the Settlement of Investment Disputes Between States and Nationals of Other
States art. 25(2)(b), Mar. 18, 1965, 575 U.N.T.S. 159 (defining jurisdiction to include “national of
another contracting state” but excluding any person who had nationality of the contracting state
against whom a claim is filed). No other arbitration center specifically addresses jurisdiction over
dual national claims in its rules. See Kexin, s#pra note 7, at 74. Importantly, many I1As allow covered
investors to choose the arbitration center in which to bring a claim. Dual nationals in those cases
will not be subject to the ICSID bar, at least not directly.

19 In effect, lex specialis works to trump customary international law. Seg, e.g., Rep. of the Study Group
of the Int’l Law Comm’n, Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law, Y 56-57, U.N. Doc. A/CN.4/L.682 (Apr. 13,
2006) (tecognizing the lex specialis principle that a more specific treaty provision prevails over a
general one).

120 U.S. DEP’T OF STATE, 2012 U.S. MODEL BILATERAL INVESTMENT TREATY 4 (2012) (including dual
nationals within definition of “investor of a Party” but providing that “they shall be deemed to be
exclusively a national of the State of his or her dominant and effective nationality”); OFF. OF THE
U.S. TRADE REPRESENTATIVE, 2004 MODEL BIT 4 (2012) (same). The dominant and effective
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nationality, a number of tribunals have read the dominant nationality test into
treaty terms as a principle of customary international law, as did the tribunals
considering the Italy and Iran claims. Meanwhile, other tribunals have rejected the
dominant nationality approach, admitting dual national claims without regard to
the relative strength of national attachments. The variable practice demands
further systematization.

A. Ballantine

The 2019 decision in Ballantine is perhaps the highest-profile arbitration to
apply the dominant and effective standard.””" It implicated an intensive personal
investment of both money and on-the-ground engagement by two native-born
Americans in the Dominican Republic. The tribunal ultimately found the pair to
have shifted their primary national affiliation to the situs of the investment, barring
their claim to damages from the Dominican Republic under the Dominican
Republic-Central America Free Trade Agreement (CAFTA-DR).'"” The case
highlights the difficulties of fixing dominant nationality in the age of globalization.

The Ballantines developed an upscale eco-friendly community marketed to
expatriates in the mountains of the Dominican Republic. The couple began to
purchase land tracts in 2003.'> A first phase was successfully executed by 2009,
with infrastructure for almost a hundred home sites, though there were tensions
with communities in surrounding areas.'” A second phase did not go smoothly,
however, plagued by permitting issues with Dominican environmental regulators.
Boundaries of a new national park were drawn to extend into the planned
development area, and Dominican Republic authorities ultimately denied
approvals for the project.'” In 2014, the Ballantines filed a claim under CAFTA-

nationality proviso was incorporated in the 2020 United States-Mexico-Canada Agreement. See
Agreement Between the United States of America, the United Mexican States, and Canada, art.
14.1, Nov. 30, 2018, T.ILA.S. No. 20-0701 [hereinafter USMCA]. Canada has also incorporated the
standard into its model BIT-equivalent, the Foreign Investment Promotion and Protection
Agreement  [hereinafter FIPA].  See GOvVI. OF CANADA, 2021 MODEL FIPA,
https://perma.cc/2DZ3-ZAX2 (last visited June 9, 2025) (using same definition as U.S. Model
BIT).
120 Ballantine, PCA Case Repository No. 2016-17, Final Award.

122 Dominican Republic-Central America-United States Free Trade Agreement, Aug. 5, 2004, 119 Stat.
462, 43 1.L.M. 514 [hereinafter CAFTA-DR].

125 Ballantine, PCA Case Repository No. 2016-17, 9 58.
124 Id. 99 89-98 (recounting issues created by restricted road access).
125 Id. 4 149.
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DR for $35 million in damages, alleging a breach of so-called national treatment
and most-favored nation obligations (essentially a disctimination claim).'*

The Ballantines asserted jurisdiction as covered investors under the
agreement. CAFTA-DR required that claimants be an “investor of a Party that is
a party to an investment dispute with another Party;” provided, however, that “a
natural person who is a dual national shall be deemed to be a national of the State
of his or her dominant and effective nationality.”'*’ The claimants argued that
their U.S. citizenship was dominant and effective.'”® Respondent Dominican
Republic argued that, on the contrary, their Dominican citizenship was dominant
and that as a result the tribunal was required to deny jurisdiction over the claim.'”

The Ballantines’ involvement in the Dominican Republic began with a year
spent in the country as Christian missionaries doing humanitarian work in 2000.""
They took up residence in the Dominican Republic after their initial land
purchases in 2004, acquired permanent residence in 2006, and naturalized in
2010."" They retained their U.S. citizenship and traveled frequently to the U.S.,
where they always maintained at least one residence."”” They maintained bank
accounts and other investments in the U.S.; used their U.S. passports to secure
admission to any country other than the Dominican Republic; voted in U.S.
federal elections; and filed U.S. tax returns.” In several years, Lisa Ballantine was
physically present more often in the U.S. than in the Dominican Republic."” Their
four children attended an American school and then all attended college in the
U.S. They also paid taxes and voted in the Dominican Republic and undertook
various declarations, formal and informal, of attachment to the country. As of the
time of the filing of the claim, they had lived in the Dominican Republic for eight
years.

For the determination of which nationality was dominant, the tribunal
turned to customary international law in the absence of prior rulings on the dual

126 J4. 9 278.
127 CAFTA-DR, supra note 118, art. 10.28.

128 Ballantine, PCA Case Repository No. 2016-17, 4 199. The claimants averred that they should not
be treated as dual nationals at all, having only U.S. citizenship at the time they made their investment
in the Dominican Republic. See id. at 54. The tribunal rejected the argument, concluding that
qualifying nationality must be demonstrated at the time the alleged breach occurred and the time
the claim was submitted. Id. at 146.

129 14 9193,

150 T4, 9 562.

131 1 99 179-82, 206.
132149 564.

133 I4 99 210-11.

134 T4, 4 565.
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nationality provision in the specific context of the CAFTA-DR.”™ From
Nottebobm, the tribunal drew a sociological conception of nationality, from Mergé
an application of the relativistic assessment of the strength of multiple
nationalities. The tribunal elaborated “dominant nationality” to imply:

the notion of strength and precedence of one thing over another and that

closeness between an individual and a State can indicate such attributes. In

turn, closeness with a State and the strength of a nationality bond, could be

the result of several factors in play such as the time spent by the individual in

that country, family and personal attachments, language, education, work,

economic or financial attachments, ze. a cluster of elements that make up the

life of an individual and that define several connections to a particular State.

We understand “dominance” as referring to the degree or magnitude in

which such connections are stronger than the connections that could have

also been built by the individual in relation to another State that has also

bestowed its nationality.!3¢

As in Mergé and other cases, the tribunal centered the country of habitual
residence as a central factor, “but not the only one.””” The tribunal also
highlighted “the circumstances in which the second nationality was acquired, the
individual's personal attachment to a particular country, and the center of the
person’s economic, social and family life” as driving the analysis.”” The tribunal
pegged the time of the investment and the time of the filing of the claim as the
temporal frame for the inquiry, undertaking a “holistic assessment . . . to examine
how, at that particular time, the connections to both States could be characterized in
terms of dominance and effectiveness.””” The tribunal considered aspects of the
investment itself to be relevant to the inquiry, “for example, the conduct of a
particular State towards the investor, how the investor presented himself or
herself, or the reason underlying the investor’s decision to apply for
naturalization.”*’

Applying these factors, the tribunal found the Ballantines’ Dominican
citizenship to be dominant."" While acknowledging that both claimants spent
significant periods of time back in the U.S., the tribunal observed that the test
could not be reduced to “a mathematical ‘day counting’ exercise.”** The tribunal
placed significant weight on the couple’s permanent residence in the Dominican

135 Id. 99 530-32.

136 Id. 9 538.

137 14, 9,549 (quoting Merzé, 1955 R.LA.A. at 247).
18 [4 9552,

139 Id. 4 556 (emphasis in original).

140 Id. 9§ 554.

141 4. 9 597.

142 149562,
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Republic. With respect to personal attachment, the tribunal, on the one hand,
highlighted statements from Lisa Ballantine about how difficult it had been to
leave the Dominican Republic after the project’s termination, feeling a rejection
by a country she had come to love. On the other hand, it accepted that the
claimants had limited social and cultural connections to Dominican society.
Conceding that personal attachment was “difficult to measure objectively,” it
concluded that attachment to both countries “seem to be of equal force.”'* By
contrast, the tribunal found the Ballantines to be more strongly connected to the
Dominican Republic in terms of their economic, social, and family life."**

The tribunal centered the Ballantines’ naturalization as Dominicans to be a
“key component” in finding it to be their dominant nationality. As part of the
Dominican naturalization application, the claimants spoke of “feel[ing] very
identified with the sentiment and Dominican customs since we have had a close
bond of coexistence and respect.